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IN THE UTAH SUPREME COURT 
Union Pacific Railroad Company, 
Petitioner, Case No. 20110326-SC 
(PSC Docket No. 09-888-01) 
v. 
Nature of Proceeding: Appeal 
Utah Department of Transportation; 
Utah Public Service Commission; 
Anderson Geneva Development, Inc.; 
and Town of Vineyard, 
Respondents. 
REPLY BRIEF OF APPELLANT, UNION PACIFIC RAILROAD COMPANY 
Appellant, Union Pacific Railroad Company ("Union Pacific''), respectfully 
submits this Reply Brief in support of its appeal of the February 7,2011, Report 
and Order of the Utah Public Service Commission (the "Commission"). R. 947-
71; Add. A to Union Pacific's Op. Br. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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ARGUMENT 
I. UNION PACIFIC PRESERVED BELOW AND PRESENTS ON APPEAL THE ISSUE 
WHETHER THE COMMISSION ERRONEOUSLY RULED THAT THE CROSSING IS 
PUBLIC EVEN THOUGH IT IS LOCATED SUBSTANTIALLY OR TOTALLY OFF 
OF PUBLIC RIGHT OF WAY 
Union Pacific preserved below and raises on appeal the issue whether the 
railroad crossing at approximately 400 North Street in Vineyard, Utah (the 
"Crossing"), is a private crossing that is not subject to the statutory jurisdiction of 
the Utah Department of Transportation ("UDOT"). Union Pacific's Op. Br. at 1. 
Union Pacific wishes to close the Crossing in the interests of safety, to prevent 
the traveling public from accessing a new development on the former Geneva 
Steel site over active freight and commuter rail lines. Whether Union Pacific is 
free to do so is the ultimate issue in this appeal. It is an issue of law. Union 
Pacific does not challenge any of the Commission's findings of fact. This Court 
reviews the Commission's legal conclusions for correctness, to determine 
whether the Commission "erroneously interpreted or applied the law." Utah 
Code Ann. § 63G-4-403(d). 
Union Pacific preserved this argument most explicitly in its Petition for 
Rehearing and Stay before the Public Service Commission. R. 980-89; Add. B. to 
2 
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Union Pacific's Op. Br. Under Utah law, a party wishing to appeal a ruling of the 
Public Service Commission must first exhaust its administrative remedies by 
raising the issue of error before the Commission in a request for rehearing. 
"Before seeking judicial review of the commission's action, any party shal l . . . 
apply for rehearing on any matters determined in the action or proceeding." 
Utah Code Ann. § 54-7-15 (1), 2(a). "An applicant may not urge or rely on any 
ground not set forth in the application in an appeal to any court." Id. § 54-7-
15(2)(b); see In re Questar Gas Co., 2007 UT 79, % 42,175 P.3d 545,556 (Supreme 
Court may avoid addressing Commission's denial of request to intervene where 
appellants failed to raise issue of error before Commission in request for 
reconsideration); Deseret Power, LP v. Public Sew. Comm'n, 2007 UT 374, \ 17,173 
P.3d 218,221 (Court of Appeals will not consider argument that Commission's 
factual findings were insufficient where appellant failed to raise issue before 
Commission in request for rehearing). 
In its Petition for Rehearing and Stay before the Commission, Union 
Pacific argued: "UDOT does not have jurisdiction over the Crossing at issue in 
this matter because 400 North Street in Vineyard, Utah, is not a public road at the 
point where it crosses Union Pacific's tracks." R. 980, Add. B to Union Pacific's 
3 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
i 
i 
Op. Br. Union Pacific noted that, Under Utah Code Ann. Section 54-5-15(2), 
i 
UDOT has jurisdiction only over public roads that cross railroad tracks. Id. at 981. 
Union Pacific further noted the Commission's finding that the Crossing is located 
only partially on public right of way, if at all. Id. 
Given the scope of UDOT's statutory jurisdiction and the Commission's 
findings concerning the location of the Crossing, Union Pacific argued that the 
Commission erred when it determined that, because the public right of way had 
not been abandoned, the current placement of the road wholly or substantially 
off of the public right of way "has no effect on the legal nature of the Crossing." 
Id. at 981 (quoting R. 962; Add. A to Union Pacific's Op. Br.). To the contrary, 
Union Pacific argued, "the current placement of 400 North determines whether 
UDOT has jurisdiction over the Crossing." Id. at 981. Union Pacific concluded 
by "urg[ing] the Commission to grant rehearing to reconsider UDOT's statutory 
grant of authority as applied in this case in light of the Commission's finding that 
'[t]here is no doubt the road and Crossing, as they presently lie, are either 
entirely or partly within the land that was vacated. They lie almost completely 
off the public ROW.'" Id. at 982 (quoting R. 962; Add. A to Union Pacific's Op. 
Br.). 
4 
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Earlier, in its Post-hearing Position Statement, Union Pacific similarly 
argued: "[Tjhere is not a public right of way today that extends all the way 
through the Crossing [T]he reconfiguration relocated the Crossing in such a 
way as to move it off the public right of way, either substantially or totally/7 Id. 
at 825; Add. D5 to Appellee's Br. If the Crossing was on private property, Union 
Pacific argued, it was private. In that case, Union Pacific could close it without 
UDOT involvement. Therefore, in its Petition for Rehearing and Stay, Union 
Pacific requested stay of the Commission's Order affirming UDOT's 
determination that the Crossing was public to "prevent substantial 
improvements from being constructed and installed at the Crossing at UDOT's 
insistence when the Commission or a court may yet determine that UDOT does 
not have jurisdiction over the Crossing/' Id. at 983; Add. B to Union Pacific's Op. 
Br. 
Union Pacific preserved for appeal the issue whether the Commission 
correctly determined that the Crossing is a public crossing over which UDOT has 
jurisdiction even though the Crossing is no longer located entirely, if at all, on 
public right of way. Union Pacific met the requirements of Utah Code Ann. 
Section 54-7-15 by raising this claim of error before the Commission in its Petition 
5 
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i 
i 
for Rehearing and Stay. The fact that Union Pacific has presented several new 
i 
cases for this Court's consideration on appeal is inconsequential, as this Court 
"routinely considers] new authority relevant to issues that have properly been 
preserved." Patterson v. Patterson, 2011 UT 68, f 18,266 P.3d 828,833. This Court 
should reach the merits of Union Pacific's arguments. 
II. THE COMMISSION FOUND THAT THE CROSSING WAS MOVED ENTIRELY OR 
SUBSTANTIALLY OFF OF PUBLIC RIGHT OF WAY AND THE CROSSING IS 
PRIVATE 
The Crossing was moved substantially or totally off of public right of way 
and is, therefore, private. Anderson Geneva Development, Inc. ("Anderson 
Geneva"), concedes that the public nature of the Crossing would be extinguished 
if the road were moved entirely off of the original right of way. Appellee's Br. at 
20,36-37. Anderson Geneva states on at least thirteen pages of its brief that the 
road over the Crossing did not move. Id. at 3,14,15,17,19,20, 28-30,33,35-37. 
However, the Commission's determination is clear that the road is not "in 
precisely the same location as it was when it became public through implied 
dedication/' as Anderson Geneva argues. Id. at 28; see also id. at 31. The 
Commission unambiguously found that "[t]here is no doubt the road and 
6 
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Crossing, as they presently lie, are either entirely or partly within the land that was 
vacated [in 1942 by Utah County for construction and operation of a private steel 
mill]. They lie almost completely off the public ROW." R. 962; Add. A to Union 
Pacific's Op. Br. (first emphasis added). The Commission found that "[t]he road 
would come through the UPRR ROW but not completely reach the eastern 
boundary of the UPRR ROW." Id. at 951. 
The Commission cited Exhibits 133 through 135 to support its finding. 
Exhibit 133 is reproduced on the next page, and all three Exhibits are attached as 
Add. C to this Reply Brief.1 As the Commission found, the Exhibits show that 
what is left of the 400 North Street public right of way does not extend all the 
way through the Crossing to Union Pacific's east right of way line. Ex. 133-135; 
Add. C to Union Pacific's Reply Br. 
The Commission also found that "[tjhere is no dispute the Crossing and a 
portion of the 400 North were reconfigured sometime in the 1970's." Id. at 962 
(emphasis added). But it is contrary to the Commission's findings to refer to the 
reconfiguration as "Union Pacific's relocation" of the road. Appellee's Br. at 34; 
1
 For the Court's convenience, highlighting placed on Exhibit 134 at the Commission 
hearing has been emphasized in the copy of Exhibit 134 attached as Add. C. 
7 
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see also id. at 19. The Commission found that there was insufficient evidence to 
determine whether Utah County was involved in reconfiguring the Crossing, 
whether only Union Pacific and Geneva Steel were involved, or whether the 
relocation of the road resulted from natural shifting over time. R. 962; Add. A to 
Union Pacific's Op. Br. 
In any event, Union Pacific's involvement in the reconfiguration should 
not be interpreted as consent to relocation of a public right of way. As the 
Commission found, at the time of the relocation, the road leading to the Crossing 
was public only on the west side, and the Crossing was being used as an 
entrance to the Geneva Steel plant, and not by the general public. Id. at 959. 
Indeed, the Commission found that viewing 
engineering standards alone, without considering the 
statutory and other legal provisions governing 
abandonment of public thoroughfares, it would seem 
the Crossing would be private. For example, the 
Crossing would not meet the MUTCD's [Manual of 
Uniform Traffic Control Devices] provision that either 
side of a crossing be a public roadway, given that only 
one side is public. Also, the FRA [Federal Railroad 
Administration] Manual reiterates that in order for the 
Crossing to be public, both approaches to the Crossing 
must be open to the public and also maintained by the 
County or some other public authority. When viewing 
these standards and applying them to the Crossing and 
9 
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I 
A 
400 North, it would tend to show the Crossing is 
private, as contended by UPRR. t 
M a t 959-60. 
Consistent with current engineering standards, this Court held in 
Bamberger Electric R. Co. v. Public Utilities Commission of Utah that "the real test of 
whether a roadway or crossing is private or public consists in that any one of the 
public having the right of passage may compel its remaining open and 
unobstructed." 204 R 314,319 (Utah 1922). 
Ultimately, the Commission ruled that the Crossing was public "despite 
any reconfiguration, lack of maintenance or public use, or even the placement of 
barricades across the Crossing/' R. 960; Add. A to Union Pacific's Op. Br. The 
Commission concluded: "This result seemingly leaves the Crossing and what is 
left of 400 North as a bit of an oddity — a public thoroughfare that crosses into 
private property." Id. at 965. The Commission's determination fails the "real 
test" of Bamberger. R. 920. Since 1942, the public could not compel 400 North 
Street to remain open and unobstructed on the east side of the Crossing, because 
it entered private property there. 
Further, the relocation of the Crossing was not a "slight deviation" made 
10 
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to "avoid encroachments, obstacles, or obstructions upon the road." Lindsay Land 
& Livestock Co. v. Churnos, 285 P. 646,648 (Utah 1929). It was a substantial 
reconfiguration that extinguished the public nature of the Crossing. See Lund v. 
Wilcox, 97 R 33,35 (Utah 1908). It cannot be deemed within the scope of the 
public right of way because it was performed for safety reasons. Appellee's Br. 
at 20. This is contradicted by the express finding of the Commission that the 
Crossing has moved outside the public right of way. R. 962; Add. A to Union 
Pacific's Op. Br. The Crossing should not be considered public in spite of this 
fact. If it is, there will be "no limit to the extent of territory that the claimant of a 
right of way may appropriate . . . ." Lund, 97 R at 35. 
CONCLUSION 
Union Pacific does not argue on appeal that the public right of way that 
formerly crossed the railroad tracks near 400 North Street was extinguished. But 
as the Commission found, the Crossing is not located on it. If the public right of 
way overlaps the Crossing at all, it does not extend all the way through Union 
Pacific's right of way from the west to the east. R. 951. It does not touch 
Anderson Geneva's property. Id. Contrary to the Commission's determination, 
11 
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4 
i 
the Crossing is not public "despite any reconfiguration, lack of maintenance or 
1 
public use, or even the placement of barricades across the Crossing." R. 960. It is 
private precisely for those reasons. Union Pacific urges this Court to reverse the 
Commission's determination that the Crossing is public so that Union Pacific ' 
may close it in the interests of safety to prevent the public from traveling over 
active freight and commuter rail lines to access Anderson Geneva's development 
at the former Geneva Steel site. 
DATED this 16th day of April, 2012. 
Reha Kamas 
Attorney for Defendant/ Appellee 
Union Pacific Railroad Company 
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WE. BONO THE COUU0NLNE 10 SCCTKNS 1 AND 17, TOMMHT ( SOUTH, 
IAHOE 2 CAST. EXrSTJ AfWUDOJATaY H THE CENTER OF THE MP1WVED 
WAMtAY OF 440 NORTH <AS SHOT** THE LA>Ot AFTECTIO »Y SAO 
sESOLUTtCN (ROAD ABWOCmHXT) ARE SHOW M HATCHN3. 
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UTAH COUNTY ROAD ABANDONMENT 
RECORD OF SURVEY 
Union Pacific Railroad Co. 
Utah Dopt. of Transportation 
Docket No. 09-868-01 
VINEYARD. UTAH COUNTY, UTAH 
^ 
^ 
FXISTINC UTA ROW 
EAI^.TIHG IITA/UPRP ROW 
EXISTING UPRR ROW 
"FOUND, 3* U1AH COUNPf 
BRASS CAM i>tl IN CONCREIE 
SOUTHWEST CORNER 
SECTION 8 T63 WE 
r IOUND 3" UTAH COUNTY 
/ PRASS CAP SET IN CONCRETE 
/ SOUTH QUARTER CORNER 
/ SECTION 8 TES RJ2E 
2758 11 FEET (RECORD) Y * ^ 
SECTION LINE -
/ NORTH 89*20'05" WEST 
/ NORTH 89-10'aa" WEST 2757.79 FEET (MEASURED) 
(MR0M MONUMENT THROUGH MONUMENT EXTENDING THE 
SECTION LINK TO EAST RAILROAD RIGHT OF WAY) 
^ Z y ' 
NORTH 
SURVEYOR'S CERTIFICATE 
I. V.IKirn L Oork. <3o heraey certify that I 001 0 Pr&fesstonol Land Survevc*. 
ond that 1 had certificate No. 5251265 ais prescribed under the la*s of !no 
Slut* of Utoti I further certify mat a survey of tne property detcnbed tier eon 
wai perfarmaa by me or under T.y direction, ontf that ihrt plot correctly 
deficit ihe finalnqs of thot Survey. 
EAST UPRR ROW 
SURVEYORS NARRATIVE 
Till PURPOSE Or THIS SiRVT:Y IS TO OEPiCT THE LOCATION OF THE LANDS 
RiftRRLD TO IN THAT CEH1A1N RESOLUTION AND ORDER OF IHE BOARD OF 
COUNT"! CCMMISSOftEftS. OF UTAH COUWY. UTAH, RECORDED AUGUST SO. 1842 
AS DOCUMENT AA63I9" IN BOOK 3, PAGE 303. UTAH COUNTY RECORDS. AS :T 
AFFECTS THE WTERSECTION OF 400 NORTH "VINErARD" ANO THE UNION PACIFIC 
RAIiROAD RiGHT OF WAY. THIS SURVEY DEPICTS THE LOCATION OF THE SECTION 
LiNF. ANO EAST PICHT OF WAY OF THE ONION PACIFIC RAILROAD REFERRED TO 
iN tINFS 23 - S"i OF THt LEGAL DESCRIPTION PER SAJD RESOLUTION. BEING 
MCftE SPECIFICALLY DESCRIBED AS: 
- TO THF CORNER COMMON TO SECTIONS 7, 8. 17, AND 18, ABOVE TOWNSHiP 
ANO HA.NCt (T6S. R2E); THENCE NORTH W^O'OS* EAST 275B.U FEET ALONG 
SAID SECTION IINE TO THE EAST RIGHT OF WAY OF 1H£ OENVEfl ANO SIO 
GRANDE RAILROAD THENCE SOUTH 3010'lQ" EAST 5269.00 FEET ALONG SAID 
EAST RAILROAD RIGHT OF WAY..... -. 
PSOMAS HAS MEASURED SAiO SECTION LINE AND RAILROAD RIGHT OF WAY UN£ 
IN IHE FIELD AND BOTH ARE DEPICTED ON tWS SURVEY. W E SUB.ECT SECTION 
UNE. BEING THE COMMON LINE TO SECTIONS 8 AND 17. TOWNSHIP 6 SOUIH. 
RANGE I EAST, EMSTS APPROXIMATELY IN THE CENTER OF THE IMPROVED 
ROADWAY OF 400 NORTH (AS SHOWN). THE LANDS AfTECTEO BY SAID 
RESOLUTION (ROAD ABANDONMENT) ARE SHOWN IN HATCHING. 
EXISTING UPRP ROW 
EXISTING UTA ROW 
EXISTING UTA/UPRR ROW 
GRAPHIC SCALE 
^ 
LEGEND 
LANDS AFFECTED 
«r ROAD ABANDONMENT 
U1A / UPHR SOW LINE 
- UTA ROW LIME 
ROAD ROW/ 
FOUND SECTION CORNuR 
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Union Pacific Railroad Company
 8 
Utah Dept. of Transportation f 
Docket No. 09-888-01 
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